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BRIEF FOR DEFE ENDANT-APPELLANT 


STATEMENT OF THE ISSUES 

es Whether there is any evidence, or sufficient 
evidence, to corroborate the prosecutrix's identification 
of the defendant as one of a number of persons who had 
sexual intercourse with her when she was thirteen years 
old. 

2. Whether permitting the jury to hear the prosecutrix 
testify to a telephone conversation with an unknown speaker 
and of unrevealed content, said to have triggered her 
belated recollection of the defendant as one of her assail- 


ants, is reversible error requiring a new trial because 


the probative value of the conversation was substantially 
1/ 
outweighed by the danger of unfair prejudice. 


REFERENCES TO RULINGS 
The charge to the jury given on January 30, 1969 


appears at Tr, 494-505. 


STATEMENT OF THE CASE 
This case is before the Court upon appeal from a 
judgment, entered on March 28, 1969, of conviction! of 
defendant James Byron Forrest of carnal knowledge, based 
on a jury verdict of guilty returned on January 30, 1969 


(Tr. 508), for which defendant was sentenced to a term of 


five to fifteen years. The conviction is based upon an 


indictment which charged that: 


On or about December 7, 1967, within the 
District of Columbia, James 3. Forrest car- 
nally knew and abused a female child named 
Andrea L. Hallums who was then under sixteen 
years of age, that is, about thirteen years 
of age. 


D.C. Code, §22-2801 (1967), provides in part that: 


Whoever has carnal knowledge of a female 
forcibly and against her will, or carnally 
knows and abuses a female child under sixteen 
years of age, shall be imprisoned for not 
more than thirty years ... . 


1/ This case has not been before this Court, eens for a 
motion for release pending appeal. 


The District Court had jurisdiction under D.C. Code, 


§11-521 (1967). This Court has jurisdiction pursuant to 


28 U.S.C. §1291. 


OF THE FACTS 

I. The Setting 

On December 7, 1967, the prosecutrix was a girl of 13 
(Tr. 213-214). She lived in the District of Columbia at 
3519 New Hampshire Avenue, N.W., with her mother, two 
sisters, three cousins, and an aunt (Tr. 214, 371). Her 
parents are divorced (Tr. 372), and her father lived at 
620 Park Road, N.W., Washington, D.C. (Tr. 216, 372). The 
prosecutrix attended Banneker Junior High School (Tr. 214). 

On the morning of December 7, 1967, a school day, the 
prosecutrix went to see her father at his home (Tr. 214, 
310). At her father's suggestion she went to a clinic to 
be treated for a bump on her head received when her cousin 
banged the car door on her head (Tr. 215, 310). She 
returned to her father's home from the clinic, and from 
there went on to school (Tr. 215-216, 310-311). 

On the way to school, the prosecutrix met a Reginald 
Baltimore, whom she knew (Tr. 217-218). With Baltimore, 
there was another person named General Morris, whom the 
prosecutrix did not know and to whom she was not introduced 
(Tr. 218, 220, 221-222). Baltimore asked the prosecutrix 
to come to his house (Tr. 313). The prosecutrix talked to 


Baltimore while walking to school, arrived at school, 


— 


attended class, did not feel well, and was excused by her 


teacher to sit and read in the unoccupied Home Economics 


room where she remained until lunch time, 12:15 p.m. (fri. 
| 


218-219, 311-312). | 

The prosecutrix went to the lunch room Located in 
the basement of the school building: she aid not feel like 
eating; and she left with a girl friend to go to the 
lavatory (Tr. 219). She went up the stairs, her girl 
friend ahead of her, when General Morris grabbed ner by 
the arms and pulled her back down the stairs (Tr. 219-220). 
Baltimore “and a whole lot of boys" were with Morris (Tr. 
315). The prosecutrix ran out the door to the playground 
which was then empty of students (Tr. 220-221). She went 
from the lower to the upper playground when Morris came 
up behind her and again grabbed her by the arms (te. 221). 
He took her through a number of city streets to Reginald 
Baltimore's home at 746 Hobart Place (Tr. 222-223, 248). 

When the prosecutrix got into the house, Reginald 
Baltimore was in the living room (Tr. 223). Two boys 
knocked at the front door outside the house (Tr. 223- 
224). At Baltimore's request, Morris took the prosecutrix 
upstairs into the front room (Tr. 223-224). Morris left 
the room (Tr. 224). The prosecutrix tried but could not 
open the door of the room (Tr. 224). 

Morris returned to the room, undressed the prosecutrix, 
and had sexual intercourse with her (Tr. 225-227). He left 


the room (Tr. 227). Another boy then “came in and had 


ee 


sexual . . . (the prosecutrix] and left 
and another boy came in and had sex relations and left" 
11 in all had sexual intercourse 
prosecutrix, seven of whom she knew or could 
(Tr. 227-228). The individual acts of 
intercourse took x much one after another” 
t was over, the prosecutrix was led 
the house; as school was letting out, she went 


(Tr. 233-234, 237-239). 


II. The Prosecutrix's Identification 
of Defendant 


The prosecutrix tells the following story to identify 
the defendant as one of those who had sexual intercourse 
with her: 

According to the prosecutrix, the defendant "had 
sexual intercourse with . . . [her] twice. It was some- 
where in between the first and the last one. And the 
second time it was next to the last one” (Tr. 230). She 
was able to make out the defendant's facial features as 
he approached her and had intercourse with her, and she 
associated his face as being that of someone she had 
seen before, but she could not then determine the time 
or place, nor could she relate him to a name (Tr. 231). 
At one of the two acts of intercourse, the defendant 


showed the prosecutrix a card with the name John Hilton 


on it, and he said he was John Hilton (Tr. 234-235). After 


-5- 


i 
the last act of intercourse, the defendant and two) others 


"led" the prosecutrix "down the steps and out the house" 
(Tr. 232-233, 354-355). 

Over objection (Tr. 244, 245), the prosecutrix related 
that, sometime between December 7 and 20, 1967 (tr. 243), 
the defendant or his cousin telephoned the prosecutrix at 
her home (Tr. 242, 243, 245); when she “got on es 
it was Forrest [the defendant] on the phone" (Tr. 245). 

She knew she was talking to “Baron Forrest" pecans he told 
her so (Tr. 245, 246). When the conversation was oer she 
associated the name Baron Forrest with a Baron MnO she 

had seen “a couple of times" in the neighborhood and with 
whom she had spoken; and she related that Baron asi the 

same person who had had sexual intercourse with nes and 

had identified himself as John Hilton (Tr. 246-247). 

On January 5, 1968, from a packet of four or five 
photographs handed to her by a detective, the prosecutrix 
selected defendant's photograph and identified him as one 
of the persons who had had sexual intercourse with her 
(Tr. 306-307, 308, 410-412, 415-418, 419, 408-809). The 
prosecutrix made an in-court identification of the defen- 
dant at the trial (Tr. 229, 249). The prosecutrix's in- 
court identification was, and her photographic identification 


may have been, preceded by a statement made to her that the 


defendant "had raped a woman" (Tr. 361-362, 35, 36-39). 


III. Defendant's Denial of 
Sexual Intercourse With 
The Prosecutrix 

The defendant tells a different story in denying that 
ne had sexual intercourse with the prosecutrix. 

On December 7, 1967, the defendant was 18 years old 

459). He was acquainted with the prosecutrix (Tr. 460- 

He was unemployed (Tr. h64). 

The defendant left his home at 11:00 a.m. on December 
7 to look for 'a job (without success) at Howard University 
where ne had previously worked (Tr. 462-463). At about 
2:00 p.m., in accordance with an arrangement he had made 
the night before with Reginald Baltimore, whom he had 
known about three and a half years, the defendant went to 
meet Baltimore who was to help him find a job (Tr. 462-463). 
Baltimore cleared litter around Banneker Junior High School; 
he was off work at about 2:00 p.m.; the defendant looked 
for him in the vicinity of the school where he was to meet 
Baltimore; Baltimore was to go with the defendant to speak 
to his supervisor about giving the defendant a job; but 
the defendant could not find Baltimore (Tr. 463, 466, 479- 
480, 486). 

The defendant therefore went to Baltimore's home 
(Tr. 466-467). Some boy opened the door to the house 
(Tr. 467). On entering, the defendant saw "15 to 20 boys 


in the whole downstairs room" (Tr. 467). The defendant 


askea for Baltimore and was directed to the kitchen (Tr. 


467). Finding Baltimore in the kitchen, the defendant 


Se 


| 

asked "What all these boys doing here, man,” and ne was 
told “some fellow got a girl upstairs ..." (tr. 468). 
The defendant asked Baltimore “about the job"; inquired 
whether he “was . . . still taking” the defendant "to 
meet the supervisor"; and Baltimore told him "no, . +s 
the supervisor didn't come to work that day” (tr. 468). 

Defendant stayed in Baltimore's home "a good 20 minutes" 
talking to Baltimore and others (Tr. 468-469). As he was 
about to leave the house, the defendant saw the prosecu- 
trix "right at the top of the steps," distraught but fully 
dressed (Tr. 469-470). The defendant went up to her; was 
told in reply to his repeated questions that "some of these 
boys [were] molesting . . . [her], bothering [her}"; and 
offered to "walk . .. [her] out the door" (Tr. 470). 
They "walked down the steps and went out the front door" 


(Tr. 470). 


The defendant did not have sexual relations with the 


prosecutrix; did not molest her in any way; did not give 


her a card with the name John Hilton on it; and did not 


call her at her home or have someone call her for him 


(Tr. 472, 473). 


ARGUMENT 
There Is No Evidence To 
Corroborate The Prosecutrix's 
Identification Of The Defendant 
As A Sex Offender. 

The rule of law central to this case is that in a sex 
offense corroboration of the prosecutrix's identification 
of the alleced offender is indispensable to conviction. 
Coltrane v. United States, C.A.D.C. No. 21,843, decided 
May 23, 1969, sl. op. pp. 5-11, and cases cited at p. 8, 

25. In ell cases “identification evidence is peculiarly 
riddled with innumerable dangers and variable factors which 
might seriously, even crucially, derogate from a fair trial. 
The vagaries of eyewitness identification are well known; 
the annals of criminal law are rife with instances of mis- 
taken identification." United States v. Wade, 388 U.S. 
218, 228 (1967). But the risk of misidentification is 
especially acute in alleged sex offenses. vw. . - ERJape 
- - - prosecutions .. . present a particular hazard that 
a victim's understandable outrage may excite vengeful 
or spiteful motives." Id. at 230. As this Court has 
observed, "Although the danger of an erroneous identifica- 
tion in a rape case is not of the same magnitude as the 
danger of a fabricated rape, both dangers are comprehended 


4n Lord Hale’s warning against reliance on the prosecu- 


trix' testimony: ‘'{Rape] is an accusation easily to be 


made and hard to be proved, and harder to be defended by 


the party accused, tho never so innocent.'" Franklin v. 
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United States, 117 U.S. App. D.C. 331, 330 F.2d 205, 


208-209 (1963). 

This case exemplifies the indispensability of corro= 
boration of identification. The prosecutrix's identification 
of the defendant rests on an in-court identification and 
a pretrial identification by photograph. But the icircum- 
stances of these identifications undercut confidence in 
their reliability. And the weakness of the prosecutrix's 


identification accents the necessity of corroboration. 


A. The Weakness Of The 
Prosecutrix's Identification 
Of Defendant 


In considering the weakness of the identification 
evidence given by the prosecutrix, we treat first with 
the pretrial identification by photograph. According to 
the prosecutrix, at the time of the alleged acts of inter- 
course, she associated defendant's face with someone she 
had seen before, but she could not remember time, place, 
or name (Tr. 231, supra, p. 5). Although she wal Sconateted 
with the defendant (Tr. 246-247, 460-461), had adequate 
opportunity to observe him at the time of the alleged 
offense (Tr. 226), and she says that she had two acts of 
intercourse with him (Tr. 230, supra, Pp. 5), she was 
unable to remember the defendant until her recollection 
was ostensibly triggered by a telephone conversation 


she had at sometime before December 20, the latter date 


being 13 days subsequent to the day of the alleged offense 


= 36) = 


(fr. 242-247, supra, p. 6). She says she spoke to the 
aefendant on the telephone, but her only basis for that 
assertion is that the speaker identified himself as the 
defendant (Tr. 245); and at the conclusion of the con- 
of which are not revealed (ibid.), 
the defendant as her assailant 
after this telephone conversation 
rosecutrix on January 5, 1968 made her pretrial 
nic identification of defendant (supra, p. 6). 
The upshot is : The photographic identification 
is only 2s good as the preceding telephone conversation which 


triggered it. And that telephone conversation is obviously 


an unreliable evocative source. For all that anyone can ever 


know, this conversation -- of unknown content with an 
unknown speaker -- could have stimulated a mistaken identi- 
fication as readily as an accurate one. Mention of “Baron 
Forrest” could just as easily have provoked a wrong as 2 
right recollection. Accordingly, the eircumstances which 
underlie the photographic identification eryingly call for 
corroboration if the prosecutrix's testimony is to be 
accepted at ail. 

A second significant circumstance may further derogate 
from the prosecutrix's photographic identification and 
certainly detracts from her in-court 4dentification. The 
prosecutrix testified as follows on cross-examination 


(Tr. 361-362): 


Q. . . When the photograph was 
brought to you along with other photo- 
graphs for identification, you were 
told at that time, were you not, that 
James Baron Forrest [the defendant] 
had raped a woman that morning? 


A. By the time I was shown the photo- 
graphs? 


Q. At the time you were shown the 
photographs? 


A. I don't remember 


Q. . . You do remember having heard 
such a statement? 


A. Yes. 

Q. . . But you don't remember whether. 
the police officer told you or who core 
you, do you? 


A. No. 


And the prosecutrix testified at the pretrial hearing to 


suppress the identification that (Tr. 35, 36-39): 


Q. . . Did he [the detective exhibiting 
the photographs] say to you that this man 
here is charged with having raped a woman 
this morning? 


A. I recall having heard it, but I 
can't remember who told me. 


%¥ 8 ® 
Q. If your mother had uttered a state- 
ment, if she was there, that Forrest had 
raped someone that morning, you would have 
remembered that wouldn't you? 


A. Yes 


So the chance is you didn't hear 
from her, did you? 


- So the statement that you heard with 
ence to this man is supposed to have 
@ woman this morning had to come from 
the two officers? Isn't that 


I don't know how I found out. 


You don't remember how you found 


No. 


*% & & 


Q. Dic you hear this statement from some- 
one during the course of your looking at 
photographs, either one or all four of the 
times? 


A. 


Q. But you do remember having heard such 
@ statement? 


Ro LES. 

Q. Can you recall now whether at the 
time that you looked at Forrest's picture 
you had already heard that statement? 

A. No. 

Q. You just don’t recall? 

A. No. 

The prosecutrix's testimony that she had been told 
that the defendant "had raped a woman" taints her in- 
court identification, and also taints her photographic 
identification if she heard the statement before then. 


The statement is "impermissibly suggestive" (Simmons 


v. United States, 399 U.S. 377, 384 (1968)), for it 


unreliably pinpoints the defendant as a likely culprit. 


The identification therefore bears the imprint of substantial 


= 


likelihood of inaccuracy because of its tainted back- 
| 


ground. 
The lack of evidence of corroboration, to whieh we 

now turn, must thus be considered in the light of the 

demonstrated shortcomings in the prosecutrix's identi- 


fication of defendant. 


B. The Lack Of Evidence To 
Corroborate The Prosecutrix's 
Identification Of Defendant. 


As we have shown, at the least, the prosecutrix's 
in-court and photographic identification of defendant 
is seriously suspect. The need for solid and independent 
corroboration of it is hence exceptionally exigent. And 
the fact is that there is no corroboration of the defendant's 
identification by the prosecutrix. , 

This is no case where "some circumstances which may 
corroborate the corpus delicti may also do service toward 
confirmation of the complainant's identification." Coltrane 
v. United States, C.A.D.C. No. 21,843, decided May 23, 1969, 
sl. op. p. 8. For in the circumstances of this case the 
fact that an offense was committed cannot serve at all to 
corroborate any complicity of defendant in it. There were 
15 to 20 boys in the house where the offense took place 
(Tr. 467). By the prosecutrix's own account 10 or 11 boys 
in all had intercourse with her (Tr. 227-228, supra, De SDI 
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She admits that at least one boy present did not have 


intercourse with her (Tr. 249). And since there were 15 
to 20 boys in the house, others as well refrained from 
sexual relations with her. Accordingly, to show that 
some of a number of boys had intercourse with the prose- 


cutrix has no tendency to prove that the defendant was 


tion is identical with that in 


tates, 117 U.S. App. D.C. 331, 


3 205, 208-209 (1963), where the evidence showed 


victim was raped by two others in the same en- 

and where this Court held that the multiplicity 
of offenders precluded use of evidence of the commission 
of the crime to corroborate the complicity of a third 
accused, one Franklin. This Court explained that (330 
F.2d at 209): 


In arguing corroboration as to the identity 
of Franklin, the Government relies on the 
extrinsic evidence showing that the victim 
was raped. But where, as here, the Govern- 
ment's own evidence shows that she was raped 
several times, merely showing that she was 
raped is no corroboration of an accused 
as one of the offenders. In Kidwell v. 
United States, . . . [36 U.S. App. D.c. 

566 (1912)].. . . the fact of intercourse 
had been established through proof of 
pregnancy, and that fact was taken by the 
trial court to be corroborative of the 
prosecutrix' testimony of rape by the 
accused. But this court ruled that evi- 
dence should have been received on whether 
or not the prosecutrix had had sexual rela- 
tions with other men at that time, for, 

if so, this court held, the proof of inter- 
course "would have lost its corroborative 
force" as to the guilt of the accused. 

38 App. D.C. at 572. 


TS 


Similarly, the defendant's presence in the house does 


not corroborate his identification by the prosecutrix as 
| 


2/ 
an offender.” "An inference of criminal participation cannot 


be drawn merely from presence; a culpable purpose is 
essential." Bailey v. United States, C.A.D.C. No. 21,428, 


decided March 7, 1969, sl. op. p. 6. This principle is 


fundamental. “To be present at a crime is not eviden ice of 


| 
guilt as an aider or abettor." United States v. Williams 


341 U.S. 58, 64, n. 4 (1951). 


Thus, neither commission of the crime by eee nor 
presence in the house where the crime was committed, corro- 
borates the defendant's identity as an offender. All that 


exists is the unaided photographic and in-court identifica- 
| 
tion of the defendant by the prosecutrix herself. This is 


testimony which comes solely from the prosecutrix. And 


"testimony of the prosecutrix herself does not meet the 
requirement that her testimony be corroborated." Walker v. 


United States, 96 U.S. App. D.C. 148, 223 F.2a 613, 621 
| 


| 

2/ Nor does evidence placing the defendant on the stairs 
leading to the room in which the acts of intercourse 
occurred serve as corroboration (Tr. 442). THe very 
witness who placed the defendant on the stairs himself 
went upstairs to the room (Tr. 434-436), and this 
witness admittedly did not have intercourse with the 
prosecutrix (Tr. 249). Furthermore, there were about 
12 other boys in the vicinity of the room (Tr. 437), 
so that the defendant's presence on the See was 
an indifferent circumstance. 


(1955) (dissenting opinion), cited with approval, Coltrane 


v. United States, C.A.D.C. No. 21,843, decided May 23, 
8, n. 25; Franklin v. United States, 
D.C. 332, 330 F.2d 205, 208 (1963). Corrob- 
7 essential to conviction is lacking. 
indictment must therefore be dismissed. 


Permitting The Jury To Hear 


The Prosecutri Testify To A 
Telephone Conversation With 

An Unknown Speaker And Of 
Unknown Content Was Prejudicial 
Error. 

As stated, over objection, the prosecutrix was allowed 
to testify about a telephone conversation which she says 
caused her to recall that the defendant was one of her 
assailants (supra, pp.6,10-l). Permitting the jury to 
hear testimony concerning this conversation was prejudicial 
error requiring a new trial. 

St some time between December 7, 1967, the date of the 
offense, and December 20, 1967, the date of the preliminary 
hearing (which pertained to other defendants), the prosecu- 
trix testified that she received a telephone call at her 
home from either the defendant or his cousin (Tr. 242-243). 
At this point objection was interposed and the following 
colloquy occurred (Tr. 244): 


MR. BURTON [defendant's attorney]: 
object. 


MR. LIPPE [United States Attorney]: Once 
again, Your Honor, we are bringing this 


out to establish how an association in 
tle 


the mind of this witness occurrec. W 
not trying to bring out the truth. 


| 

i 

| 
are 
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THE COURT: You are not offering it for 
the truth asserted. | 


MR. LIPPE: No, sir. 

THE COURT: You are bringing out an auditory 
act which this witness took in and conceivably 
might have affected her state of mind. 


MR. LIPPE: That is exactly our rationale, 
Your Honor. 


THE COURT: Your objection will be overruled. 
MR. BURTON: Your Honor, she says she doesn't 
know whether it was this defendant or his 
cousin. 

THE COURT: It doesn't have to be either one 
of them. It could be a complete stranger and 
if it triggered something in her mind ee 
tied it up with the defendant or somebody 
else, I think that is enough. 


MR. BURTON: Very well. It is over my 
objection. 


The prosecutrix then testified that when she "got on 
the phone it was Forrest [the defendant] on the phone," 
and she knew it was the defendant because "He told me" 
(Tr. 245). There was no other identification of the speaker. 
The prosecutrix was permitted to testify to the fact of a 
conversation with the defendant but not its content (Tr. 
245-246). At the end of the conversation, as a2 result 
of it, she testified that she recalled the defendant as one 


of her assailants (Tr. 242, 246). 


| 
The Government's purpose in adducing this telephone 


conversation was of course to establish a substantiating 
| 


See 


circumstance by which to give credence to the prosecutrix's 
belated remembrance of the defendant. And the District 
Judge's logic is impeccable that the conversation "could 

be [with] a complete stranger and if it triggered something 
in her mind that tied it up with the defendant or somebody 
else, . . .'that is enough” (Tr. 244). But the Government's 
purpose and the Judge's logic miss the voint. For the 
unwarranted ‘prejudicial effect of the conversation far 
outweighs its probative worth. "Aithough relevant, 
evidence is inot admissible if its probative value is sub- 
stantially outweighed by the danger of unfair prejudice, 

of confusion of the issues, or of misleading the jury." 
Rule 4-03(a), Proposed Rules of Evidence for United States 
Courts and Magistrates, 46 F.R.D. 225 (1969). 

It is highly unlikely that the jury abided the subtle 
distinction between a telephone conversation with a person 
who said he was the defendant and with the defendant. It 
is probable 'that the jury considered the conversation to 
be one with the defendant which he initiated. The conver- 
sation thus provided a solid after-the-event link between 
the defendant and the prosecutrix, and left the jury free 
to speculate as to why he called her. The jury could have 
surmised that the call by defendant was prompted by the 


earlier acts of intercourse which the prosecutrix claimed 


that the defendant had with her. The conjectural chain 


which this telephone conversation -- with an unknown speaker 


and of unrevealed content -- thus set in motion might well 
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have been the impermissible tie by which the jury was 
persuaded to accept the prosecutrix's identification of 
defendant. Permitting the jury to hear about this contro- 
verted conversation -- defendant denied calling the prose- 
cutrix (Tr. 472) -- was therefore prejudicial error 


requiring a new trial. 


CONCLUSION 
For the reasons Stated, the judgment should be reversed, 
and the case remanded with directions to dismiss the indict- 
ment for want of corroboration of identification, or, 
alternatively, to conduct a new trial because of the preju- 


dicial admission of improper evidence. 


Respectfully submitted, 


BERNARD DUNAU 
912 Dupont Circle Building, N.wW. 
Washington, D.C. 20036 


Attorney for Defendant-Appellant 
(Appointed by the Court) 


August 1969. 


